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DECI SI ON

The Modesto Gty and H gh School Districts (D strict) and
the Modesto Teachers Association (Association) each request
reconsi deration of Decision No. 566, issued by the Public
Enpl oynent Rel ations Board (PERB or Board) on April 10, 1986.
‘Havi ng duly considered the requests for reconsideration, the
Board itself hereby déni es those requests, based on the
foll owi ng di scussion.

In its Decision No. 566, the Board found that the District
viol ated section 3543.5(a), (b), and (c) of the Educati onal

Enpl oynent Rel ations Act (EERA or Act)1l by inplenenting a

'EERA is codified at Governnment Code section 3540 et
seq. Unless otherwise indicated, all statutory references
herein are to the Government Code.



60-m nute class cycle at its high schools for the school year
1979-80, thereby increasing the teacher workday. The Board
ordered the parties to negotiate this issue, and ordered the
affected teachers be nade whole, with interest, for the
increase in the workday. The Board declined to order a return
to the status quo ante, because, in its view, such a return
woul d di srupt the education process.

Pursuant to PERB Regul ation 32410,2 the District requests
reconsideration of the renmedy awarded by the Board. The
District states that it voluntarily returned to the status quo
ante at the beginning of the 1980-81 school year. In light of
this, the District requests that the Board clarify its Oder to
reflect that any nmake-whole relief be limted to one schoo
-year. Further, the District asserts that the interest award is
"inappropriate"” and "unduly punitive" and, noreover, exacerbated

by extraordinary Board delay. For these reasons, the District

PERB Regul ations are codified at California
Adm ni strative Code, title 8, section 31001 et seq.

Regul ati on 32410 states, in pertinent part:

(a) Any party to a decision of the Board
itself may, because of extraordinary
circunstances, file a request to reconsider
the decision within 20 days follow ng the
date of service of the decision .. . The
grounds for requesting reconsideration are
limted to clains that the decision of the
Board itself contains prejudicial errors of
fact, or newy discovered evidence or |aw
whi ch was not previously available and coul d
not have been discovered with the exercise
of reasonable diligence.



asks that no interest be awarded, or at |east that any interest
awar ded should cease to run as of the date the District
returned to the status quo ante. The District also argues that
the Association failed to neet its burden of proof that the

[ unch period change in fact increased the teacher workday, and,
therefore, asks that the Board nodify its Oder and dismss the
portion of the conplaint that alleged that the unilatera

change in student lunch period violated EERA section

3543.5(c). Finally, the District cites Mddesto Cty School and

H gh School D strict (1984) PERB Decision No. 414 and PERB

Order No. Ad-143 for the proposition that because PERB
concluded in that case that Districtw de past practice
permtted unilateral changes in the teachers' duty-free |unch
period so long as the teachers received the m ninum 30-m nute
duty-free lunch period guaranteed by the Educati on Code, PERB
should apply this finding in the instant case. If this were
done, then the District could not have inplenented a unilatera
change.

The Associ ation requests reconsideration of the Board's
hol ding that the Association waived its right to negotiate
school cal endars. The Association requests oral argunent,~

and al so asks for attorney fees and costs.

3 Decenber 19, 1986, the parties were notified that the
Board denied this request for oral argunent.



DI SCUSSI ON

1. Return to the Status Quo Ante

W agree that a return to the status quo ante tolls an
enpl oyer's back pay liability. Al we have before us, however,
is the District's assertion that it returned to the status quo

ante. In Pittsburg Unified School D strict (1984) PERB

Deci sion No. 318a, the Board stated that the reconsideration
process
IS not intended to provide a party

with a forumin which to prove that,

subsequent to the issuance of a Boar d

decision, it has conplied in whole or in

part with the Board's Order. Such a claim

is properly raised in a conpliance hearing,

should one be required. (Sip Op., p. 6,
fn. 4.)

Li kewi se, where a party wishes to denonstrate that it
voluntarily restored the status quo ante, thereby limting back
pay exposure, such a showng is best left to conpliance
proceedi ngs. At such a hearing, evidence can be addressed as
to whether the District took action that tolls the back pay
award, and the actual anounts of back pay can be cal cul ated by
det erm ni ng how many m nutes the teachers' workday was

i ncr eased.

Furthernore, a request for reconsideration nmust neet the
strict requirenents of PERB Regul ation 32410(a). This
regul ati on provides:

. The grounds for requesting
recon3|derat|on are limted to clains that
the decision of the Board itself contains
prejudicial errors of fact, or newy
di scovered evidence or |aw which was not



previously available and could not have been
di scovered with the exercise of reasonable
di li gence.

Here, the District's claimthat it returned to the status
quo ante fits none of those grounds set forth in Regulation
32410(a). Reconsideration by the Board based on a claimthat
the status quo ante has been restored is not appropriate, but
is properly left to the conpliance procedure where the
consequences of a return to the status quo ante bear directly

on the remedy ordered.

2. I nt erest Award

The Board, pursuant to section 3541.5(c), is enpowered to
". . . take such affirmative action . . . as wll effectuate
the policies of this chapter." Previously, the Board has held
that its delay in processing a case is "no basis upon which to
deny enployees a renmedy for an enployer's unlawful conduct."

(M. San Antonio Community College District (1983) PERB

Deci sion No. 297. See al so, Corning Union H gh School District

(1984) PERB Decision No. 399a; Pittsburg Unified School

District (1984) PERB Decision No. 318a.) These decisions rely
on and are consistent with private sector case |law. Since
1962, the National Labor Relations Board (NLRB) has routinely

attached interest onto back pay awards. (See Isis Plunmbing &

Heating _Co. (1962) 138 NLRB 97 [57 LRRM 1122].) Federal courts

have upheld this practice. In Bagel Bakers Council v. NLRB

(1977) 555 F.2d 304 [95 LRRM 2444, 2445], the Court of Appeal,

in uphol ding the NLRB, stated:



Interest is nornmally granted on a back pay
award. Assum ng for the nonent that the
board was responsible for the delay, we can
see no reason to shift its cost from the
enpl oyers to the enpl oyees harnmed by the
illegal conduct. [Gtations omtted.]

This sanme rationale has been followed by California courts.

(See M B. Zaninovich, Inc. v. Agricultural Labor Relations Bd.

(1981) 114 Cal . App. 3d 665, 682-683.)

Even if caused by PERB, delay does not conpel us to suspend
inmposition of interest. In this case we see no reason to
depart from established precedent which allocates the burden on
t he w ongdoi ng enpl oyer. Enpl oyees should be conpensated for
the lost tinme value of noney owed to them

3. Change in Lunch Period

In Decision No. 566, the Board stated:
Whet her and how nmuch the decrease in the
student lunch period actually increased the
t eacher workday was not nade clear at the
hearing. Thus, should the parties be unable
to agree as to the total inpact this had on
t he wor kday, a conpliance hearing may be in
order. (Slip Op., p. 20.) (Enphasis added.)
The District asserts that the above |anguage inplies that
the Association failed in its burden to prove the 60-mnute
cl ass cycle lengthened the teacher workday. W disagree. The
thrust of our decision is to the contrary. Prelimnarily, the
parties do not dispute that the D strict unilaterally changed
the starting tinme, thereby causing teachers to report ten
m nutes earlier than previously required. Further, the
District increased each class period by three m nutes. These

two changes al one support our conclusion that the D strict



unilaterally increased the workday.

Less clear is whether the change in the lunch period and
the passing period affected the overall teacher workday and by
how much. These changes nust be calculated in connection wth
the increase in the school day noted above.

Thus, although sone questions exist as to the extent of any
adverse effect on the workday, we conclude that the Association
met its burden of proving there was an increase in the
wor kday. W leave to a conpliance hearing the determ nation of
the extent of the increase in the workday due to changes in
étarting time, class periods, passing periods, and |unch
peri ods.

4. Precedential Effect of PERB Deci sion 414

In Modesto Gty Schools and H gh School "District (1984)

PERB Decision No. 414, we held that the Districtw de practice
regarding the length of the lunch period varied. Therefore, a
change in the length of the lunch period at one school did not
amount to an unlawful unilateral change, but was consi stent
with District practice. In this case, the District argues that
we should apply the finding and reasoning of that decision. W
di sagree. As the events in this case preceded those in

Deci sion No. 414 by three years, the later decision does not
affect the outcone of this case. Mdyreover, in the prior
Modesto case, the Board was not required to decide how |long the
District's practice endured. Nor has it been established in

the instant case that the sane practice existed three years



earlier. W therefore cannot say what the D strictw de
practice was with regard to the length of lunch periods for the
purposes of this case. Thus, the prior decision is not
instructive in this case.

5. Association's Request

In its request, the Association reasserts its previous
argunent that it did not waive its right to negotiate the
school calendars. W deny the Association's request for
reconsi deration because it is untinely.44

Even if we ignored the Untineliness of the Association's
request, however, we would still deny it because the Board has
previously held that the nmere reassertion of argunents
considered and rejected by the Board in an underlying decision
does not constitute the kind of "extraordinary circunstances”
that justify granting reconsi der at i on. (See State of

California (Dept, of Devel opnental Services, Napa State

Hospital) (Matta) (1984) PERB Decision No. 378a-S; Pittsburg

Unified School District (1984) PERB Decision No. 318a; Rio

Hondo Conmunity College District (1983) PERB Decision No. 279a.)

Finally, we decline the Association's request for
attorney's fees as the argunents raised by the District are not
"W thout arguable nerit,” nor were the argunents nmade in bad

faith. (See King Gty H gh-School District Association et al.

(1982) PERB Decision No. 197; Chula Vista Gty School D strict

4The request was not nmade within the 20 days required by
Regul ati on 32410, footnote 2, supra.



(1982) PERB Deci sion No. 256.)

| nasmuch as the Association's request is based on argunents
and evidence previously presented and considered by the Board
when it nmade its determnation in the underlying decision, no
extraordi nary circunstances are shown which justify
reconsi deration of that decision.

ORDER

The requests for reconsideration of PERB Decision No. 566

(Case Nos. S CE-286 and S-CE-287) are hereby DENI ED.

By the BOARD®

Chai rperson Hesse's concurrence and di ssent begins on page 10.

*Menber Porter did not participate in this Decision.



Hesse, Chairperson, concurring and dissenting: | agree
with the majority that questions regarding the effect of a

return to the status quo ante on back pay are best left to a

conpl i ance proceeding. A conpliance officer can determne if
the District did return to the status quo ante, and can toll
any back pay liability as of the date of the return to the

status quo ante. | also agree that the Association's request

for reconsideration is untinely and should therefore be
denied. The Association's request for attorney fees and for
oral argunent should |ikew se be denied.

Cenerally, | agree that interest should be awarded until
the affected enployees are "nmade whole."” But where this type
of award does not effectuate the purposes of the Act, the Board
should provide a different renedy; and where an interest award
causes nore harm than good, a nore limted award woul d be
proper.

In this case, our internal records® show that a | ar ge

percentage of the interest liability is due to the delay of

this Board in issuing a decision. This case was assigned to a

panel in May 1983, but a decision did not issue until Apri
1986. Therefore, even after allowing a reasonable tine of a
year for deliberation, at |least two years of interest is the

result of Board inaction. The majority relies on cases in the

'PERB may take official notice of its records.
(Mendoci no Community College District (1980) PERB Decision No.
144; Antelope Valley Community College District (1979) PERB
Decision No. 97.)
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private sector, and prior PERB cases which adopted private
sector rationale, for finding that delay in Board proceedi ngs
is insufficient reason to elimnate or reduce an interest
award. | do not find the rationale in those cases persuasive
or applicable to the public sector.

In the private sector, when an enployer denies to an
enpl oyee noni es ow ng, or increases an enpl oyee's workday
wi t hout adequate conpensation, the enployer has had the use of
noney that is not his. Inposition of interest insures that the
enpl oyer does not benefit financially from the use of that
wrongful I y-wi thhel d noney. Assessnment of interest is also fair
because the enpl oyer can, if he chooses, recoup his |osses by
i ncreasi ng production or decreasing expenditures.

This justification for inposition of interest in the
private sector does not fit the public sector situation. A
school district does not have the "use" of wongfully unpaid
nonies during the tine this agency takes to decide cases. Nor
can it increase "sales" in order to discharge interest
penalties. Public school districts receive a certain anmount of
noney each year to performtheir duties. They adjust their
expenses within that framework. They cannot do the things
private enployers do to raise additional nonies, nor can they
invest their funds in anticipation of large interest awards.
Thus, a hefty interest charge on top of a substantial back pay
award coul d devastate a school district. |In such a

ci rcunstance, no one would w n.

11



The enpl oyees are not unfairly penalized by the imtation
of interest because the original violation did not result in
enpl oyees' pay being reduced. Rather, enployees were not
conpensated for an increase in work tine. Although the tota

i ncrease has yet to be determned, by ny estimation it
.represents only a snmall percentage of the total m nutes worked
every day by the enpl oyees. Thus, for each individua
enpl oyee, the interest awarded by the mgjority woul d not
represent an anount likely to have nore than a mni mal inpact
on overall earnings. But for the District, the cumnulative

effect of the total award could be trenmendous.

| would not rule that interest is inappropriate here.
Rather, it should be confined to the period prior to the
restoration of the status quo ante’ Such a limtation will not
hurt the enployees, and it will serve to nake themwhole, wth
reasonabl e interest conpensation. At the sane tine, such a
[imtation will acknow edge and encourage the District's return
to the status quo ante, without punishing it for the delay

caused by this agency's inaction.
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